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LIPEZ, Circuit Judge. 1In 1992, Cunberl and Farnms, |nc.

(" Cumberl and”), a cl ose corporation owed by the si x siblings of the
Haseotes famly, filed a petitionfor reorgani zati on under Chapter 11
of the Bankruptcy Act. Denetrios B. Haseotes -- one of Cunberl and's
directors and the appellant here -- filed clains against the
corporation for roughly $3 ml1lion of prepetition indebtedness owed on
certain promssory notes. Inresponse, Cunber| and asserted a set-of f
cl ai mof approximately $5.75 m |lion, arguing that Haseotes breached
hi s duty of | oyalty when he caused hi s whol | y- owned conpany t o pay down
a debt owed to him while ignoring a nuch |arger debt owed to
Cunmber | and. The bankruptcy court agreed, and di sal | owed Haseotes's
cl ai ms agai nst Cunber| and. On appeal, the district court affirnmed.
Haseotes then appealed to this court. W affirm
l.

A proper understandi ng of this case requires a sonewhat
detailedrecitationof the facts, as found by t he bankruptcy court.
Haseotes i s the ol dest of six children who together own all of the
shares of Cunberland. The fami |y business began in 1938, when
Haseot es' s parents bought a dairy farmin Cunber| and, Rhode | sl and.
Cunber | and now owns nor e t han one t housand conveni ence st ores and gas

stations, conducts whol esal e operati ons i n dairy and ot her products,
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owns and nanages real estate, and delivers refined petrol eumproducts
toits own gas stations and those of third parties. Through these
vari ous endeavors Cunberl and enj oys a gross annual i ncome of nore than
$1 billion.

The undi sputed fam | y | eader, Haseot es becane Cunber| and' s
CEO and chai rman of its board of directorsin 1960. At that tine, the
corporation was just beginning the gradual process of growth and
di versification. Cunberland openedits first gas stationinthe md-
1960s, |inkingtogether its existingfood and gas operations. By the
early 1970s, Cunber| and owned roughly 150 gas stati ons up and down t he
east coast. However, the gas crisis of the 1970s nearly cri ppledthe
growi ng conpany, forcing it to close the mpjority of its new gas
stations.

I n the wake of the gas shortage, Haseot es becane convi nced

t hat Cunberl| and needed greater securityinits gas supply. 1n 1986,
Cunber | and entered i nto a petrol eumsupply agreenment with Chevron
U.S. A, Inc. But Haseotes was not satisfiedw threlyingon an outside
source for gas; he wanted to ensure a supply of his own. Thus, when he
| earned of a dormant refinery | ocatedin Newf oundl and, Canada, he saw
a val uabl e opportunity for expansion.

Havi ng no experi ence i nrefining, Haseotes sought advi ce on
the possibility of purchasingtherefinery. One source told himthat

he woul d need t o spend at | east $25 mllionto get the refinery up and
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runni ng; another estimted that the cost would be closer to $100
mllion. Haseotes's consultant WIIliamGorden, who recently had
retired fromSun G| Conpany, urged Haseotes not to buy the refinery.
He told Haseotes that Sun O had lost noney in its refinery
operations, and that Cunberl and' s deal with Chevron providedit with an
adequat e source of refined petrol eumproducts. Finally, Cunberland's
| egal counsel advi sed Haseotes that Cunmberl and coul d not own the
refinery itself because certain states prohibit a conpany t hat operat es
a refinery fromselling petrol eum products at retail.

Undet erred, Haseot es deci ded t o go ahead wi th t he purchase.
Based on t he advi ce fromcounsel, he chose to own t he refinery t hrough
hi s own whol | y-owned entities. Thus, therefinery's physical assets
wer e t aken i n t he narme of Newf oundl and Processi ng, Limted, which was
formed t o conduct the oi |l refining operations. Haseotes al so organi zed
a separ at e corporation -- Cunberl and G ude Processing, Inc. ("CCP') --
whi ch woul d purchase crude oil, transfer it totherefinery, and sell
the refined product to Cunberland and other third parties.

Not wi t hst andi ng Haseot es’ s nom nal owner shi p of the refinery,
the fam |y had an unwitten (and sonewhat vague) agreenent t hat any
profits fromthe refinery woul d accrue to Cunberl and, andto the famly
as its sharehol ders. Based on t hat sense of conmon pur pose, the fam |y
pronptly | oaned | arge suns of noney to the refinery and to CCP, hopi ng

tobringtherefinery to working order. Those | oans cane fromthe
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fam |y menbers individually, but also-- and crucially for this case --
fromCunberl| and. From1986 t hr ough 1988, Cunberl| and | oaned nore t han
$50 mllionto CCP, and another $20mlliontotherefineryitself.
Cunberl and' s | oans to CCP eventual | y were represented by a prom ssory
note i nthe amount of $52, 049, 437, payabl e t o Cunber| and on dermand, and
no | ater than Decenber 31, 1989. Sone time |later, that note was
repl aced by a newone i n the same anount, but payabl e no | ater t han
Oct ober 10, 1990.

Thr oughout the rel evant ti ne peri od, Cunberland s | argest
| ender was t he I ndustrial Bank of Japan Trust Conmpany ("1BJ"). Its
agreenent with | BJ specifiedthat Cunberl and woul d put no nore t han $20
mllionintotherefinery entities. Not surprisingly, then, |1BJ was
not pl eased to |l earn that Cunberl and had | oaned a total of roughly $70
mlliontothe refinery and CCP. As the CEO of Cunberl and and t he
owner of CCP and the refinery, Haseotes bore the brunt of IBJ's
di spl easure. 1n 1988, I1BJ forced hi mto step down as Cunberl and' s CEO
and to | oan nost of his share of Cunmberland's profit distributions
(payabl e t o Haseot es as a shar ehol der) back to the corporation. Those
| oans formthe basis for nost of Haseotes's present cl ai magai nst
Cunberl and. |BJ al so demanded t hat Donal d Hol t -- who was an of fi cer
of bot h CCP and Cunberl and -- resign fromhi s post as chi ef financi al

of ficer at Cunberl and. Finally, 1BJ insisted that under no



ci rcunst ances was Cunberl and t o | oan any nore noney to ei t her CCP or
the refinery.

I n order to ensure that Cunberland' s |l oans to therefinery
entities woul d be repaid, 1BJ arranged for CCP and Cunber| and to enter
i nto a subordi nation agreenent. Inthe agreenent, CCPrecognizedits
| ar ge debt to Cunberl and, as wel |l as the snal |l er debts owed t 0o Haseot es
and the ot her fam |y nenbers, thentotaling $14,906,311. Thelatter
debt was referred to in the agreenent as "Subordi nated Debt." The
agreenment provi ded general ly that CCP woul d not al | owt he bal ance of
t he Subor di nat ed Debt to drop belowits current | evel, so that nost of
t he conpany' s resources coul d be all ocated to the Cunberl and | oan. In
t he event of a default on that | oan, CCP agreed to cease all paynents
on t he Subor di nat ed Debt, concentrating only onrepayingits debt to
Cunber | and.

After 1BJ put an end to any addi ti onal | oans fromQunberl and,
Haseot es was forced to | ook el sewhere for funding for therefinery.
Hi s ori ginal estimates of the cost of bringingtherefinery upto speed
had proven to be wel|l short of the mark, and by t he end of t he 1980s
therefinery was in dire need of noney. Haseotes sawan opportunity
for a much-needed i nfusion of cashin his separate shipping operati ons.
I n 1987, Haseot es had purchased three oil tankers inthe belief that
t hey coul d be wedded profitably to his ownership of therefinery. He

owned and oper at ed t he tankers t hrough several conpani es; for the sake
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of sinplicity, we will refer to those conpanies, and the ships
t hensel ves, as Haseotes's "shipping operation.” Unliketherefinery,
t he shi ppi ng operati on qui ckly becane profitable, andin 1990 Haseot es
had t he opportunity tosell it for $71 million -- roughly $50 m || i on
nore than the purchase price and outstandi ng | oan on the ships.

Haseotes's sister Lily Bentas ("Bentas"), who then was t he
presi dent and CEO of Cunberl and, urged himto sell the shipping
operation. However, wary of the tax consequences of an outri ght sal e,
and anxi ous to nmaxi m ze hi s avai | abl e cash fl ow, Haseot es chose i nst ead
to take out a second | oan on t he shi ppi ng operation. In Septenber of
1990, he obtained a $50 mi I lion | oan fromCheni cal Bank. Haseotes
per sonal | y guar ant eed paynent of the |l oan, thus |inking the fate of the
shi ppi ng operationtothat of therefinery. If therefinery failed,
Haseot es woul d be unabl e to repay the | oan to Chem cal Bank. Andif
t he shi ppi ng operation defaulted on that | oan, Chem cal Bank coul d
reach the refinery.

FromSept enber, 1990, until April, 1991, Haseotes | oaned
roughly $20 m | I'i on fromthe shi ppi ng operati onto CCP. Nevert hel ess,
therefinery continuedto struggle. CCPwas unabletorepayits | oan
t o Cunber| and, which was i n default as of Cctober, 1990. That failure
had devast ati ng consequences for CQunberl and. By 1991, the corporation

was teetering on the brink of bankruptcy.



Hopi ng to avert a financial crisis, Bentas and ot her nenbers
of the Cunber| and board pressured Haseotes to sell the refinery so that
CCP could repay its debt to Cunberl and. Haseot es had recei ved an of fer
fromJ. Aron & Conpany ("J. Aron") to purchase a 51%i nterest inthe
refinery for $70 mllion. At the Cunberl and board neeti ng on July 10,
1991, the directors voted unani mously (wi t h Haseot es abstaining) to
approve and support the "concept” of the proposed saleto J. Aron. At
a second neeti ng on August 8, 1991, Bent as expressed her "very strong
i nterest" in having Cunberl and assi st inthe consummation of asaleto
J. Aron or any other entity "in order to stabilize economc
ci rcunst ances" at Cumberland. |1BJ also favored the sale. After a
particul arly contentious neeti ng between Cunberl and and IBJ inthe
| atter part of 1991, Bentas pl eaded wit h Haseotes to accept the J. Aron
offer. Haseotes told Bentas to "go to hell, it's ny refinery.”

Haseot es was convi nced that the J. Aron of fer was t oo | ow,
and the sal e never went through. As a result, CCP never nade any
payment onits debt to Cunberl and. By t he end of 1991, Cunberl and was
operating at aloss, unable to buy sufficient productstostockits
conveni ence stores and gas stations. Finally, on May 1, 1992,
Cunberland filed a petition for reorgani zati on under chapter 11 of the
Bankruptcy Act.

When Cunber !l and fil ed for bankruptcy in 1992, it had not

recei ved any paynent onits |l oanto CCP since 1988. However, during
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t he peri od of Cunberl and' s financi al decline, Haseot es had caused CCP
to repay sonme of its debt to the shipping operation, and to him
personally. Insum fromJanuary 1, 1992, to May 1, 1992, CCP pai d
approxi mately $4 m |l lion t o Haseot es and hi s whol | y-owned conpani es.
Then, during the course of Cunberl and's reorgani zati on, CCP paid
another $1.75 mllionto Haseotes's enterprises. Those repaynents --
totaling $5, 753,179.05 -- are the subject of Cunberl and's set-off
claim?

Pursuant to the reorgani zati on plan approved by the
bankruptcy court, Cunberland's creditors were dividedinto several
di fferent categories, including general unsecured creditors and
subordi nated creditors. The unsecured creditors all were repai d by
early 1999. Haseotes, who had been deened a subordi nat ed creditor,
then filed a notion to conpel paynment on his proof of claim
Cunber | and opposed the notion, andin additionfileda cross-notion
assertingits set-off claim Haseotes | odged a detail ed oppositionto
t he cross-notion, allegingthat Cunberland had failed to preserveits
set-of f cl ai mbecause it had not fil ed an obj ectionto Haseotes's claim
at the time the reorgani zati on pl an was confirmed. The bankruptcy

court held a hearinginJuly of 1999 and, in an order entered that sane

1 W& note that Cunberland asserts set-off rights only; it
does not seek to recover the difference between its claim and
Haseotes's $3 mllion claimagainst the corporation. See In re
Cunberl| and Farms, Inc., 249 B.R 341, 343-44 (Bankr. D. Mass.
2000) .
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day, rul ed that Cunberl and' s set-off rights were preserved by vari ous
provi sions of the reorganization plan. The court also ordered
Cunberland to fil e an obj ectionto Haseotes's clains, and set adatein
January, 2000, for trial.

At approximately 8:00 p. m on January 18, 2000 -- t he ni ght
before the trial was to begin -- Haseotes filed a notionto dismss
Cunber | and's set-off claim Inthat notion, Haseotes argued for the
first tinme that Qunberl and' s cl ai mwas barred by the t hree-year statute
of limtations for such claims. The bankruptcy court heard argunent on
Haseot es's noti on on the second day of trial. It determ ned that
Haseotes had forfeitedthe affirmati ve statute of |imtations defense

by failingtopleadit inresponseto Cunberland s cross-notionin June
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of 1999.2 Thus, it denied the notion and allowed thetrial to continue
on the merits of Cunberland' s set-off claim

Duringthetrial, the court heard testinmony fromvari ous
figures at Qunberl and, including Holt, Haseotes, and Bentas. Foll ow ng
thetrial and further briefing by the parties, the court concl uded t hat
Haseot es had breached his duty of I oyalty to Qunberland. It reasoned
t hat any avail abl e funds in CCP were akin to a "corporate opportunity”
t hat Haseot es was duty-bound to of fer to Cunberl| and bef ore taki ng for
hi msel f and his own entities. The court found that Haseot es had not
di scl osed that opportunity to Cunberl and, and t hat Cunberl and' s board
had not ratifiedthe paynents fromCCP t o Haseot es and t he shi ppi ng

operation. Thus, the court all owed Cunberl and' s set-off claim which

2 The court also asserted two alternative grounds for

di sal l ow ng Haseotes's statute of limtations defense. First,
it ruled that Haseotes was equitably estopped fromasserting the
def ense. A provision in the reorgani zation plan stated that

Haseot es and Cunberl| and would enter into an agreenent to toll
the statute of Iimtations. Although the parties never in fact
signed such an agreenent, the court reasoned that the ternms of
t he plan obligated Haseotes to do so. Relying on the equitable
maxi mthat treats as done that which should have been done, see
Camp v. Boyd, 229 U.S. 530, 559 (1913), the court concl uded t hat
Haseot es shoul d be deened to have agreed to toll the statute of
[imtations. See In re Cunberland Farms, 249 B.R at 355-57.
Second, the court reasoned that the statute of l|imtations
defense was res judicata in light of its July, 1999, ruling that
Cunmber | and had preserved its set-off rights. See id. at 358.
Because we agree that Haseotes forfeited his statute of
limtations defense by failing toraise it in a tinely fashion,
we omt any further discussion of these alternate grounds.
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extingui shed t he corporation's debt to Haseotes. See ln re Cunberland

Farms, Inc., 249 B.R 341, 348-54, 360 (Bankr. D. Mass. 2000).

On appeal , the district court adopt ed t he bankruptcy court's

findings of fact and affirned its decision. Haseotes v. Cunberl| and

Farnms, Inc., 257 B.R 691 (D. Mass. 2001). Haseotes nowappeal s to

thiscourt. Likethedistrict court, we reviewthe bankruptcy court's

factual findings for clear error, and its concl usions of | awde novo.

Snmith Barney, Inc. v. Strangie (Inre Strangie), 192 F.3d 192, 194 n. 1

(1st Cir. 1999).
1.

Before turning to the nerits of Cunberland' s breach of
| oyalty claim we first nust consi der whet her t he bankruptcy court
erred i n denyi ng Haseotes's statute of limtations defense. The
bankr upt cy court concl uded t hat Haseotes forfeited that defense by
failingtoraiseit until the eve of thetrial, norethan six nonths
after Cunmberland first assertedits set-off claim Review ngthat

deci si on f or an abuse of discretion, see Keeler v. Hewitt, 697 F. 2d 8,

14 (1st Cir. 1982), we affirm

Local Rul e 9013-1(j) of the Massachusetts Bankrupt cy Court
provides that "[i]n any oppositionto a notion, the opposing party
shall admit or deny each allegation of the notion, state any
affirmati ve defense to the notion, and state specifically why the

relief requested in the notion should not be granted.” That rule
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parallels Rul e 8(c) of the Federal Rul es of Civil Procedure, which
states that affirmati ve def enses -- includi ng those based on a statute
of limtations -- nust be raised inthe defendant's answer to the
plaintiff's conplaint. Under Rule 8(c), as under Local Rul e 9013-1(j),
failure to plead the statute of linmtations pronptly "ordinarily

results in the wai ver of the defense." Depositors Trust Co. V.

S| obusky, 692 F. 2d 205, 208 (1st G r. 1982); accord Knapp Shoes, I nc.

v. Sylvania Shoe Mg. Corp., 15 F.3d 1222, 1226 (1st Cir. 1994);

Jakobsen v. Mass. Port Auth., 520 F.2d 810, 813 (1st Cir. 1975).

Relyingonits local rule, as well as the general principle
that a statute of limtations defense nust be pleaded in atinmely
manner, the bankruptcy court reasoned t hat Haseot es shoul d have rai sed
the statute of limtations in June of 1999, when Cunberl and first
assertedits set-off claim As expl ai ned, Haseotes fil ed a proof of
claimin 1999, demandi ng paynent on hi s cl ai magai nst Cunberland. In
addition to the usual opposition, Cunberland filed a cross-notion
al l eging that Haseotes had breached his duty of loyalty to the
corporation, and that the $5.75 mllion in paynments from CCP to
Haseot es shoul d be set of f agai nst Cunberl and' s debt to Haseot es.
Haseotes fil ed a | engt hy oppositionto that cross-notionin which he
argued t hat Cumber| and had not properly preservedits set-off claim
under the reorganization plan. He did not nmention the statute of

limtations, though roughly six years had passed si nce Cunber| and
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| earned of the chal | enged paynments fromCCP to Haseotes. Nor did he
rai sethe statute of limtations at the hearing heldinJuly, 1999.
| nst ead, he wai ted until January 18, 2000 -- the ni ght beforethe tri al
was to begin on Cunberland's claim

On appeal , Haseot es argues t hat t he bankruptcy court abused
itsdiscretioninrefusingtoentertainthe statute of limtations
defense. He points out that the strictures of Rule 8(c) nay be rel axed
"when there i s no prejudi ce and when fairness dictates." Jakobsen, 520
F.2d at 813. Under Rul e 15 of the Federal Rul es of Civil Procedure,
the court "should liberally allowan amendnent to the pl eadings if
prejudi ce does not result. Andif an affirnmative defenseis actually
tried by inpliedconsent, the pl eadi ngs may be | ater made to conform "
1d.

Haseot es argues that the statute of i mtations def ense was
triedw th Cunberl and' s i npl i ed consent here because Cunber| and di d not
obj ect to the introduction of exhibits and testi nony regardi ng when t he
corporation | earned of the di sputed repaynents. |ndeed, Cunberl and
i ntroduced sone such evidence itsel f. However, our cases make cl ear
that i nplied consent will be found only when t he opposi ng party "did
not object to the introduction of evidence or introduced evi dence

hi msel f that was relevant only to[the affirmative defense]." Lynch v.
Dukakis, 719 F. 2d 504, 508 (1st Cir. 1983). Here, evidence regarding

Qunber | and' s knowl edge of the payments fromCCP t o Haseot es and t he
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shi ppi ng operati on was rel evant to t he questi on whet her Cunmber!| and
consented to those paynments. Thus, when Cunberland' s w tnesses
testifiedthat they were not aware of the chall enged paynments unti |l
1993, their purpose was not to pin downthe date on which the statute
of limtations beganto run, but to showthat Cunberl and' s board of
di rectors did not authori ze the paynents. Such testinony and rel ated
exhi bits therefore cannot support a finding that Cunberland inpliedly
consented to the trial of the statute of [imtations issue.

I nthe absence of i nplied consent, amendnent still may be
proper if the court concludes that the opposing party will not be
prejudi ced by the | ast-ni nute additi on of a newclaim See Fed. R
Cv. P. 15(b); Fed. R Bankr. P. 7015. As we have expl ai ned el sewhere,
rul es such as Fed. R Civ. P. 8(c) and the | ocal bankruptcy rul e are
desi gned "to gi ve t he opposi ng party noti ce of the defense and a chance
t o devel op evi dence and of f er argunents to controvert the defense.”
Knapp Shoes, 15 F. 3d at 1226 (di scussing Rule 8(c)). Under the li beral
pl eadi ng regi ne prescri bed by t he Federal Rul es of G vil Procedure,
non- conpliance with such procedural rul es does not al ways precl ude
consi derati on of unpl eaded cl ai ns or def enses. However, "[w hil e the
Federal Rules reflect a universal trend away fromstereot yped pl eadi ng,
t hey do not presage abandonnent of the requirenents that parties be
gi ven reasonabl e advance noti ce of the maj or i ssues to be raised."

Jakobsen, 520 F.2d at 815. Accordingly, courts will excuse
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unti el i ness only when doing sois consistent withthe notice purpose
of the rules. Amendnent may be perm tted, for exanple, where the
opposi ng party al ready had noti ce of the defense t hrough sonme neans
ot her than the pl eadi ngs, or woul d not have benefitted fromadvance
notice in any event -- in other words, where the delay was harnl ess.
Haseot es argues that his failure to rai se the statute of
limtations defense until the eve of trial was harm ess here because
Qunber | and woul d not have needed t o nust er any new docunent ary evi dence
or testinmony to rebut the defense. Cunberl and responds t hat Haseotes' s
di | at ory behavi or coul d have resultedin adifferent sort of prejudice.
It enphasi zes that the statute of imtations defense rai sed several

potentially conpl ex | egal i ssues. See Jakobsen, 520 F. 2d at 813-14

(finding prejudi ce where new y-assert ed def ense present ed conpl ex | egal

i ssues); accord Keel er, 697 F. 2d at 14. For exanple, the parties had

agreed t hat Massachusetts | aw governed Cunberl and' s al | egati ons of a
breach of fiduciary duty because there was no material difference
bet ween t he | aw of Massachusetts (where t he al | eged breach occurred)
and Del awar e (where Cunberl and i s i ncorporated). However, the choice
of | aw question could have proven inportant for the statute of
[imtations defense. Under Del aware lawthe limtations peri od may be
suspended or i gnored conpl etely where a corporate fiduciary engaged i n
fraudul ent sel f-dealing or fraudul ent conceal ment. Massachusetts

recogni zes a sim lar principle, but apparently to al esser extent.
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Thus, Cunberland argues that it was entitled to a reasonable
opportunity to devel op t he argunent s t hat Del aware | awappl i ed, t hat
Haseot es' s conduct was sufficiently egregi ous to constitute fraudul ent
sel f-deal i ng or conceal nent, and t hat he shoul d not obtai n the benefit
of the statute of |imtations.

Al t hough Haseotes' s argunents are not wi thout force, we
cannot say that the bankruptcy court abused its discretion in
concl udi ng t hat Cunber| and woul d be prej udi ced unfairly by the untinely
presentation of the statute of linmtations defense. Inlight of the
di spositive nature of that defense, the court reasonably coul d have
found t hat Cunberl and "coul d not, in fairness, be forcedto foregothe
advance notice [it was] entitled to under Rule 8(c)." Jacobsen, 520

F.2d at 814. As the Seventh Circuit observed inVenters v. City of

Del phi, 123 F.3d 956 (7th Cir. 1997):

We recogni ze that the linitations def ense may
have been neritorious; and [plaintiff's] counsel
shoul d have had sone i nkling that the defense
m ght be raised . . . . But it was not
[plaintiff's] obligationtoraisethe defense,
and i f Rule 8(c) is not tobecomeanullity, we
must not countenance attenpts to i nvoke such
def enses at t he el event h hour, w t hout excuse and
wi t hout adequate notice to the plaintiff.

ld. at 969. W thout enbracing a ban on all such el eventh-hour
i nvocations of alimtations defense, we fi nd no abuse of discretionin

t he bankruptcy court's refusal to forgi ve Haseotes' s delay i nraising
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the statute of limtations here. Thus, we turnto the nerits of
Cunberl and's set-off claim
Il
As a nmenber of Qunberl and' s board of directors, Haseotes owed
the corporation afiduciary duty of loyalty and fair dealing. Asthe
bankrupt cy court observed, the principles governing adirector's duty

of loyalty are "broad and pervasive." 1nre Cunberl and Farnms, 249 B. R

at 350. Corporate directors nust "act with absolutefidelity [tothe

corporation] and nust place their duties to the corporation above every

ot her financi al or business obligation.” Denoul as v. Denoul as Super

Mar kets, Inc., 677 N E 2d 159, 179-80 (Mass. 1997) (i nternal quotation

marks omtted).
The fiduciary duty is "especially exacting where the

corporationis closely held." Cooke v. Lynn Sand & Stone Co., 640

N.E.2d 786, 791 (Mass. App. Ct. 1994) (citing Donahue v. Rodd

El ectrotype Co., 328 N. E. 2d 505 (Mass. 1975)). In aclose corporation

| i ke Cunberl and, "the rel ationshi p anong t he st ockhol ders nust be one
of trust, confidence and absolute loyalty if the enterpriseisto
succeed. . . . All participantsrelyonthefidelity and abilities of
t hose st ockhol ders who hold office. Disloyalty and sel f-seeking
conduct on the part of any stockholder will engender bickering,
cor porat e stal emates, and, perhaps, efforts to achi eve di ssol ution.”

Donahue, 328 N. E.2d at 587.
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In an attenpt to give substance to the general duty of
| oyal ty, courts have recogni zed several nore specific obligations. W
focus here on a particul ar vari ant known as t he corporate opportunity
doctrine, which prohibits a director "fromtaking, for personal
benefit, an opportunity or advant age t hat bel ongs to t he corporation."
Denpul as, 677 N. E.2d at 180.

The cor porate opportunity doctrine i s best understood as a

"rul e of disclosure." Martinv. Kagan (Inre Tufts Elecs., Inc.), 746

F.2d 915, 917 (1st Cr. 1984). When a corporate director | earns of an
opportunity that coul d benefit the corporation, she nust i nformthe
di sinterested shareholders of all the material details of the
opportunity so that they may deci de whet her t he corporati on can and
shoul d t ake advantage of it. Denoulas, 677 N. E. 2d at 180 (" To sati sfy
the principleof fairness tothe corporation andto neet his duty of
| oyalty, the fiduciary nust fully disclosetothe corporation, all
materi al facts concerning the opportunity.”). It isinherently unfair
for the director to deny the corporationthat choi ce and i nstead t ake
t he opportunity for herself. Thus, Massachusetts courts hol d t hat
"[t] he nondi scl osure of a corporate opportunity is, initself, unfair
to acorporationand a breach of fiduciary duty." [d. at 183 (enphasis
added) .

Accordingly, it makes no di fference whet her, as Haseot es

insists, his decisionto cause CCPto repay the shi pping operation
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bef ore Cunber| and was "a busi ness judgnment that seemed fair at the
time." Haseotes argues at lengththat the $5.75 mllion at i ssue was
best spent paying down the |l oan fromthe shipping operation. He
mai ntai ns that "the bul k of the funds” was si nply funnel ed t hr ough t he
shi ppi ng operation to Chem cal Bank, torepay the $50 m | |ion | oan t hat
he had personal | y guaranteed. Adefault onthe Chem cal Bank | oan,
Haseot es i nsi sts, woul d have had cat astrophic results for the whol e
enterprise. Bethat as it may, the decision as to howto use that
noney was not histomake if the availability of the $5. 75 m |lion was
an "opportunity” that rightfully belonged to Cunberl and. W nust
determ ne, therefore, whether the availability of noney in CCP
constituted an "opportunity” within the meaning of the corporate
opportunity doctrine.?

A. Exi stence of a Corporate Opportunity

Normal |y, a corporate opportunity is thought of as a busi ness
or i nvestnent opportunity withinthe sphere of, or sonehowrel ated to,

the corporation's own activities. See Durfeev. Durfee & Canni ng,

Inc., 80 N. E.2d 522, 528 (Mass. 1948) (internal quotation marks

3 The bankruptcy court engaged in a w de-rangi ng survey of
Haseotes's failings as a corporate director, going back to the
begi nning of the refinery enterprise in 1986. 1In the course of
t hat survey, the court observed that "Haseotes shoul d never have
purchased” the refinery, and that the | oans from Cunberland to
CCP and the refinery were, in and of thenselves, unfair to the
corporation. In re Cunberland Farms, 249 B.R at 351. W adopt
a nore narrow approach, focusing exclusively on the chall enged
repaynents from CCP to Haseotes and the shipping enterprise.
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omtted). So, for exanple, if one of Cunberl and' s directors | earned of
a gas station for saleinthe NewEngl and area, she woul d be obl i gat ed
to di scl ose that fact to Cunber| and bef ore purchasing the station for
hersel .

Al t hough the facts here diverge sonewhat from the
prot ot ypi cal corporate opportunity case, we agree wit h t he bankr upt cy
court that the disputed repaynents fall well withinthe contours of the
doctrine. |nDenoul as, the Suprenme Judi ci al Court of Massachusetts
("SJC") noted that recent formul ati ons of the corporate opportunity
doctrine have "givena. . . broad definitionto the scope of potenti al
corporateinterests, and have focused onthe responsibility of the
fiduciary to present these possibilitiestothe corporationfor its
consideration.” 677 N. E.2d at 180 (citing Victor Brudney & Robert

Charles d ark, ANewlLook at Corporate Ooportunities, 94 Harv. L. Rev.

997, 1032 n. 108 (1981) (stating that the definition of "corporate
opportunity” shouldleavelittleroomfor the director to appropriate
any opportunity concei vabl y advant ageous to t he corporation, w thout
its consent)). The court explainedthat, "[i]n selecting atest for
det ermi ni ng which ventures rightfully belongto a corporation, and are
subj ect to the corporate opportunity doctrine, the corporation deserves
broad protection. . . . [T]he focus is onthe paranount obligations of

the fiduciary.” 1d. (internal quotation marks omtted).
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Her e, any funds t hat becane avail abl e i n CCP provi ded an
opportunity to pay down CCP's $50 nmi | | i on debt to Cunberl and. That
opportunity was nore t han "concei vabl y advant ageous” to Cunber!| and; it
was desper at el y needed. Moreover, thereis no questionthat the noney
was Wi t hi n Cunber| and' s sphere of interests -- not only was it owed to
Cunber | and under the prom ssory note, but the subordinati on agreenent
explicitly required Haseotes to apply any avail abl e noney t oward
Cunmber | and' s | oan bef ore payi ng down CCP' s debt to hi nself or ot her
fam |y menbers.* Yet, instead of attenpting to repay Cunberl and' s | oan,
Haseot es had CCP pay nore than $5 million on the | oan fromhi s own
shi ppi ng operation, which in turn was financed by the | oan from
Chem cal Bank. 1n so doing, Haseotes took for hinself an opportunity
t hat properly belonged to Cunberl and, in violation of his duty of
| oyal ty.

Haseot es cont ends t hat Cunber| and woul d have chosen (as he
di d) to use the noney to repay Chenm cal Bank or other creditors of the
refinery, in order to preserve the chance of selling the refinery.
That argunment anountstolittle nore than a clai mthat Cunberl and woul d
not have been abl e to t ake advant age of t he cor porate opportunity,
maki ng di scl osure an enpty gesture. However, the Massachusetts courts

consi stently have hel d that "t he exi stence of any i npedi ment [to the

4 Haseot es concedes that the chall enged repaynents vi ol at ed
t he subordi nati on agreenent.

-22-



cor por ati on nmaki ng use of the opportunity] does not excuse the failure
of afiduciary to present the opportunity to the board and to di scl ose
all material details before pursuingit hinself." Denpulas, 677 N E 2d

at 183; accord Durfee, 80 N E.2d at 530 ("[T] he argunent that a

fiduciary i s not subject tothe general rule [regardi ng corporate

opportuni ties] where the corporationitself is unabletotake advantage

of [the opportunity] is not persuasive."). Tothecontrary, the duty

of loyalty requires that "opportunities nust be presented to the

cor poration wi thout regard to possi bl e inpedinents, and naterial facts

nmust be fully di scl osed, so that the corporation may consi der whet her

and how to address these obstacles." Denpulas, 677 N E.2d at 181.
Nor does the fact that Haseotes may not have profited

personal |y fromt he di sputed repaynents alter our anal ysis. The key

point is that he "placed hinself inapositioninwhich. . . hisown

pecuniary interests could have prevented him from acting in

[ Cunberl and’' s] best interest.” CGeller v. Allied-Lyons PLC 674 N E. 2d

1334, 1337 (Mass. App. Ct. 1997) (enphasis added). I n such
ci rcunst ances, Haseotes was obligated to seek approval from
Cunber| and' s board before acting. The requirenent of disclosure "takes
fromthe fiduciary the power to deci de whet her the opportunity or self-
dealingtransactionisinthe corporation'sinterest and renoves the
tenptati on posed by a ' conflict between self-interest andintegrity."'"

Demoul as, 677 N. E.2d at 181 (quoting Durfee, 80 N E. 2d at 528).
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B. Di scl osure

Ve turn, then, to the question whet her Haseot es di scl osed t he
opportunity to Cunberland. As a matter of | aw, any di scl osure nust be

"full." Dynanv. Fritz, 508 N. E. 2d 1371, 1378 (Mass. 1987) ("[ G ood

faithrequires full and honest di scl osure of all rel evant circunstances
to permt a disinterested deci sionmaker to exercise its inforned
judgment."). Adirector plainly violates his duty of loyaltyif his
di scl osure of the corporate opportunity is "m sl eading, inaccurate, and
materially inconplete.” Demoulas, 677 N E. 2d at 185 (i nternal
guotation marks omtted). Simlarly, "sotto voce indi cati ons do not
fulfil afiduciary' s duty of full disclosure." Geller, 674 N. E. 2d at

1338 (citing cases); see alsoid. at 1339 &n.9 (rejectinginference

that disinterested director's |lack of response to all eged di scl osure
constituted acqui escence).

Haseot es does not attenpt to showt hat he nade t he ki nd of
full and explicit disclosure required by Massachusetts | aw. | nstead,
he argues t hat di scl osure was unnecessary because t he ot her nmenber s of
Cunber | and' s board knew t hat noney was avail able i n CCP, and t hat
Haseot es was using it torepay the |l oan fromhis shi ppi ng operati on.
It is not clear whether such an argunent is a viable defense to
l'iability under the corporate opportunity doctrine. As noted above,
Massachusetts courts hold that the failureto disclose acorporate

opportunity is, inand of itself, a breach of the duty of |oyalty.
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Denoul as, 677 N. E. 2d at 183. W need not resol ve t hat questi on here,
however, because t he bankruptcy court found that Qunberl and' s directors
were not aware of the opportunity for repaynment. W reverse the
bankruptcy court's findings of fact only if, onthe entire evidence, we

are left withthe definite andfirmconvictionthat a m stake has

been committed.'" Inre GSF Corp., 938 F. 2d 1467, 1474 (1st Gr. 1991)

(quoting Anderson v. Gty of Bessener Gty, 470 U. S. 564, 573 (1985)

(describing standard for clear error)). W find no such clear error
her e.

Based on t he evi dence presented at trial, the bankruptcy
court determ ned t hat Bentas and t he ot her menbers of Cunberl and's
board wer e not aware of the 1992 and 1993 paynents fromCCP t o Haseot es
and the shi pping operation. Moreover, the court concluded that
Haseot es knewt hat such paynments woul d be vi ewed wi t h di sapproval by
Cunber | and's other directors. Not only did they violate the 1988
subor di nati on agreenent, but nenos fromBentas to Haseotes -- first in
1990, and againin 1992 -- nade cl ear that she opposed any paynents
from CCP to the shipping operation or Haseotes's other enterpri

Not surprisingly, Haseotes takes a di fferent viewof the
facts. To support his claimthat Bentas and t he ot her nmenbers of
Cunber | and' s board of directors nmust have known of the paynents from
CCP to t he shi ppi ng operati on, Haseotes points to testinony by Donna

Wal sh, Cumberl and's assi stant treasurer, that she sent quarterly

-25-

SEesS.



reports to Bentas |istingthe bal ances of vari ous shar ehol der accounts.
One of the columms on those reports was devoted to CCP's debt to
Haseot es. By conpari ng t he bal ance on t hat account fromone report to
t he next, Bentas coul d have di scovered t hat Haseot es was causing CCP to
pay down its debt to him?

However, Wal shtestifiedthat the quarterly reports were not
al ways i ssued pronptly. Inparticular, it appears that thereports for
Sept enber and Decenber, 1992, were not issued until July, 1993.
Mor eover, Bentas herself testified that she did not conpare the
quarterly reports, and was not aware of the paynents fromCCPto the
shi ppi ng operations at the time they were nade. Arthur Koumant zelis,
Cunberl and' s chi ef financial officer duringtherelevant period and
anot her reci pi ent of the quarterly reports, al so deni ed any know edge
of the chal |l enged paynents. The bankruptcy court did not conmt cl ear
error increditingthat testinony, andin concl udi ng that Cunberl and' s

di rectors were not aware of the paynents made by CCPin 1992 and 1993.

5> Haseot es al so enphasi zes that the di sputed repaynments were
conpl eted by Cunberl and enpl oyees, who, follow ng instructions
from Haseotes, wired noney from CCP to the shi pping operations.
Haseotes elicited testinony fromWal sh that she sonmeti mes sought
aut horization for wire transfers from Bentas. However, Wal sh
could not renenber the specifics of the transfers Bentas
approved, and the bankruptcy court concluded that Holt (who had
assuned the title of Senior Vice President at Cunberland after
stepping down from his post as chief financial officer)
aut horized the disputed transactions.
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Haseot es al so argues t hat Cunberl| and' s di rect or s shoul d have

known t hat noney was avail abl e in CCP and t hat Haseotes was usingit to
repay the |l oan fromthe shi ppi ng operati on. Enphasizing that the
quarterly reports were avail able for scrutiny, and that he never
attempted to hide his actions, he "inplies that Cunmberl and was
negligent in not acquiring all the informati on pertaining to [the

repaynents]."” 1n re Cunberland Farms, 249 B.R at 354.

That argunent turns the duty of disclosure on its head.
"Whileit istruethat officers and directors have a duty of reasonabl e
supervision, thisdutyis for the benefit of the corporation, not the

wongdoer." Puritan Med. Ctr. v. Cashman, 596 N. E. 2d 1004, 1008 ( Mass.

1992) (citationomtted).® Thus, it i s not enough that, through their
own i nvestigations, the nenmbers of Cunberl and's board m ght have

| earned -- or at | east suspected -- that noney was avail abl e i n CCP

6 Haseot es nakes nmuch of the fact that the SJIC acknow edged
in Puritan that ratification sonmetinmes is inferred fromsilence
in cases involving "third-party, arm s-length transactions from
whi ch the corporation received a benefit, and directors who, at
m ni mrum had know edge of such facts or circunstances as would
put a reasonabl e person on inquiry and which would lead to full
di scovery." 596 N.E.2d at 1008 (internal quotation marks
omtted). However, the court explicitly distinguished those
cases from the facts in Puritan, making clear that the
corporation's failure to supervise its affairs in such a manner
as to discover the breach of Jloyalty did not amunt to
ratification. As Cunberland explains, the inplied-ratification
cases discussed in Puritan did not i nvol ve corporate
fiduciaries. E.g., Inn Foods, Inc. v. Equitable Co-Operative
Bank, 45 F.3d 594, 597 n.6 (1st Cir. 1995) (recognizing that
di stinction). Accordingly, Haseotes's reliance on those cases
is msplaced.
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The ner e exi st ence of a suspi cion that there has
been a breach of trust is not sufficient to
constitute a confirmation. For a cestui que
trust to'ratify' or confirma breach of trust,
he nust be apprised of all the material facts and
as well of their legal effect. No hal f-hearted
di scl osure or partial discoveryissufficient in
either respect. Thetrustee's duty of di scl osure
i s not di scharged by | eaving the cestui to draw
doubt ful i nferences, concl usi ons and suspi ci ons.

Durfee, 80 N. E.2d at 531 (internal quotation marks omtted).

I n sum we concl ude that the bankruptcy court did not err in
findi ng that Haseot es breached his duty of |oyalty to Cunberl and when,
wi t hout i nform ng CQunber| and' s board of directors that noney had becone
avail abl e in CCP, he caused CCPto apply the noney toward its debt to
Haseotes's shi pping operation, rather than its l|larger debt to
Cunber | and. The judgnment of the district court is affirned.

So ordered.
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